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The Superintedent
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way .
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Revision application to Government of India :

(1) WwwmmgMﬁWaﬁﬁ%mmW%aﬁﬁW‘maﬁ
GUHWE%HWWEEWWWWWW,WW,%W,W
fer, a*rﬁnﬁmsﬁaﬁé’mﬂm,ﬂmﬂﬁ,ﬂéﬁﬁﬁ:11ooo1ﬁaﬁqﬁaﬁn|

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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; case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
Ner-factory or from one warehouse to another during the course of processing of the goods in a
or in storage whether in a factory or'in a warehouse.

1




2

W$Wﬁmﬂwmmﬁﬁxﬁﬁmﬂwmwzﬁﬁrﬁﬂﬁﬁavmvwmwww‘
g?«ﬁzﬁﬁéezﬁnmﬁﬁmﬁmva%mmﬁwmmﬁﬁuﬁﬁ%l

In case of rebate of duty of excise on goods exported to any country orlterritory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

BT IareT godb (ardiel) e, 2001 & iy o @ oferfa fafifde yum wem gu—s A < ufaal W,
YT ameer & ula anew T Rsie § O A @ ey qei-anew ud onfie snew @l - ufadl & |
SRIT e fsam ST TR | S Wl Wil 3. 1 geaey & o arr 35-3 A RufRa @ @ e
& g B A1 ERIR—6 A @l ufer A g wfeu |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees Orie Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ;
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Anmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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. One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended. : ?
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, ‘Duty demanded” shall include:
(liy ~ amount determined under Section 11 D;
(liiy ~ amount of erroneous Cenvat Credit taken; -
(liv) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
/0 f the duty demanded where duty or duty and penalty are in dispute, or penalty, where
lty’alone is in dispute.” .
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ORDER-IN-APPEAL

This appeal has been filed by M/s. Tata Motors Ltd and M/s. Tata Motors Ltd. (PCBU
Spare Part Division), Survey No.01, Village: North Kothpura, Sanand, Ahmedabad-382170
(hereinafter referred to as ‘'the appellant’) against the OIO No.AR-IV/TML/Supdt/SSM/03-
04/2021-22 dated 23.06.2021 (in short ‘/mpugned order’) passed by the Superintendent,
Central GST, & Central Excise, AR-IV-Sanand, Division-III, Ahmedabad North (in short 'the

adjudicating authority’).

2. During the course of audit, conducted by LTU, Audit, Mumbai Commissionerate, on
verification records of the appellant, it was observed that the appellant are engaged in
manufacture of excisable goods viz. motor vehicles, parts of motor vehicles and were also
iproviding various taxable services. Auditors observed that during the F.Y. 2011-12 to
F.Y.2014-15, the appellant had availed Cenvat credit on Renovation services, Rent and
Manpower services used at the premises of various authorized dealers, one among them
was M/s. Concord Motors (India) Ltd (CMIL for brevity). As per the agreement executed
between the appellant and CMIL, the appellant has appointed CMIL as their authorized
dealer to sell their passenger vehicles, spare parts, accessories after sales services and
value added services to the customers. CMIL shall provide services as independent entity;
they shall place their own employee at the dealership and shall be responsible for
directing and controlling their work/activities; they shall at their own expense maintain
such organization for the efficient sale of the products and services. It was also observed
that CMIL was also engaged in activities of selling of used cars, parts and accessories i.e.
activities other than acting as a Depot/Dealer of New Tata Vehicle.

2.1 The definition of input service defined in Rule 2(I) of the CCR, 2004, includes
services used in relation to modernization, renovation or repairs of a factory, premises of
output service provider or an office relating to such factory or premises only. It appeared
that the renovation services, rent and manpower services used at the dealer's premises
would not be admissible as input service for availing Cenvat credit for which earlier two
Show Cause Notice (SCNs) were issued to the appellant for the F.Y. 2011-12 to F.Y. 2014-
15 and April, 2015 to October, 2016, by LTU Mumbai for wrong availment of Cenvat credit.

2.2 Subsequently, a periodical SCN No. I[V/Tata Motors/LUT-Mumbai/TML-
Pimpri/Audit/2017-18 dated 21.08.2018 was issued by Superintendent, AR-1V, Division-III,
CGST, Ahmedabad in terms of Section 11A(7A) of the CEA, 1944, proposing recovery of
inadmissible Cenvat credit of Rs.8,23,396/- availed by the appellant during November,
2016 to June,2017, in respect of aforesaid services used at CMIL. Recovery of interest and
imposition of penalty was also proposed. The said SCN was adjudicated vide the
impugned order, wherein the Cenvat credit of Rs.8,23,396/- was held inadmissible and
ordered to be recovered alongwith interest. Equivalent penalty was also imposed on the

appellant.

3. Being aggrieved by the impugned order, the appellant has preferred the present
appeal against the confirmed demand, primarily on following grounds:-

> OIO is silent on the basic and vital submissions made by them. Rent/manpower
support given to the dealers was ignored, as no speaking order was passed in this

respect.
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» Definition of input service is very wide and not only includes the services used in
manufacture of final products but also covers services used in post manufacturing
activities like advertisement or sales promotion, market research, storage upto the ‘
place of removal, recruitment and quality control, legal services etc.

» In the Dealer's agreement, there is no restriction on providing additional support to
the dealers so as to motivate them to take additional sales drive or enhancing the '
customer experience which directly benefits the appellant in terms of increased
sales which is associated with clearance of final products. Additional support is |
provided to the dealers as a part of initiatives taken by the appellants to enhance 3
customers experience besides boosting the sales of a product and services which is -
intrinsically linked with the manufacture and clearance of final product. There is
catena of judgments wherein it is held that any service used directly or indirectly in
or in relation to the final product is eligible for credit.

» The advertisement and sale promotion services provided by the dealers to the
appellant though consumed beyond the place of removal are eligible as input
service.

» They placed reliance on following case laws:

Ultratech Cement Ltd- 2010 (260) E.L.T. 369 (Bom.)
Bharat Co-op Bank — 2007 (4) SC 685

Micro Labs Ltd- 2011 (270) ELT 156 Kar.

Parth Poly Woven (P) Ltd- 2012 (25) STR 4 Guj
Solaris Chemtech Ltd.- 2007(214) ELT 481 (SC)

» When demand is not sustainable, interest is not liable to be paid. :
As there is no contravention of provisions with intent to evade payment of duties,
penalty under section 11AC cannot be imposed.

v

4, Personal hearing in the matter was held on 17.08.2022 through virtual mode. Shri
S.C.Ekhande, Dy. General Manager (Indirect Taxation), appeared on behalf of the
appellant. He reiterated the submissions made in the appeal memorandum.

5. I have carefully gone through the facts and circumstances of the case, the
impugned order passed by the adjudicating authority, submissions made in the appeal
memorandum as well as in the submissions made at the time of personal hearing. The
issue to be decided under the present appeal is whether the renovation, rent and
manpower services utilized by authorized dealer are eligible as input service credit to the

appellant. The period involved in the dispute is November, 2016 to June, 2017. ‘

6. The adjudicating authority held that the dealer CMIL and the appellant are
independent entity and have transaction on principal to principal basis. Therefore,

" maintenance, repairs and renovation services consumed at the dealer's premises cannot

be considered to be consumed at the factcjry or office of the appellant, hence, credit is not
admissible. It was also held that there is no obligation on the dealer to promote the sale
of the goods as dealer purchases the goods on invoices from the appellant and
subsequently sells them under his invoice to the customer. The activity carried out by the
dealer for furtherance of sales on his own account cannot be construed as sales
promotion activity by the appellant even if such expenses are reimbursed by the appellant.
us, the services used by the dealer have no nexus with the sales promotion. The
llant on the other hand are arguing-that the modernization, repair or renovation
ies carried out at the dealer premises was to motivate the dealers to take up sales
hich is a sales promotion activity associated with clearance of final products. Such
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additional support provided to the authorized dealer was an initiative taken by appellant
to enhance the customers experience besides boosting the sales and services which is
intrinsically linked with manufacture and clearance of final product.

6.1 On going through the facts of the case, it is noticed that on the same issue, the
Pune Unit of the appellant situated at Pimpri, Pune having Service Tax Registration
No.AAACT2727QST003, were issued two show ‘cause notices by LTU Audit Mumbai
Commissionerate. The SCN bearing No.LTU-Audit/Mum/AG-B-TML-QST-
003/1SD/229/2015-16 dated 18.10.2016, involving amount of Rs.4,22,33,656/- was issued
by the Commissioner, LTU, Mumbai and the SCN bearing No.01/Jt.Commr/GLT-
4/TML/CEND/N-CERA/2017-18 dated 03.04.2017, involving amount of Rs.52,46,938/- was
issued by the Joint Commissioner, LTU, Mumbai. Status of both the aforesaid show cause
notices is not forthcoming either in the present SCN or in the impugned order. The show
cause notice in the case has been issued under Section 11A (7A) of the CEA, 1944, based
on the allegation of two earlier show cause notices issued in the matter. Moreover, the
appellant also failed to bring on record about the outcome of the adjudication of
aforesaid two SCNs issued by LTU Audit Mumbai. As in the present appeal, the appellant
aré contesting the demand covered in the periodical SCN, covering similar matter which
has been adjudicated by the authority lower in hierarchy to the authorities before whom
SCNs covering earlier period are for consideration it, therefore, becomes imperative to
know the stand taken by the revenue in the earlier adjudication proceedings pertaining to .
SCN dated 18.10.2016 and 03.04.2017.

6.2 As the present SCN issued under Section 11A(7A) of the CEA, 1944, by the
Superintendent was subsequent to the earlier two SCNs issued by higher adjudicating
authorities, hence, decision taken by the higher adjudicating authorities shall have bearing
on the present case. As the impugned order is silent on the outcome of the adjudication
of the earlier two SCNs passed by the respective jurisdictional authorities, it is not
forthcoming whether the principle of res judicata was followed in the present case.
Therefore, I find that the matter needs to be remanded back to the adjudicating authonty
for re-examining the issue considering the above aspects.

6.3 In view of the above discussion, I remand the matter to the édjudicating authority,
with a direction to examine the view taken by higher adjudicating authority in the matter . .
and pass a specking order accordingly.

75 Accordingly, the impugned order is set aside and appeal is allowed by way of
remand.
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The appeal filed by the appellant stands disposed off in above terms.
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Commissioner (Appeals)
Date: 09.2022

Attested

(Rekha A. Nair)
‘Superintendent (Appeals)
CGST, Ahmedabad
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To,
M/s. Tata Motors Ltd - Appellant
Survey No.01,
Village North Kothpura, Sanand,
Ahmedabad-382170
- Naroda Road,
Ahmedabad-380025

The Superintendent ' - Respondent
CGST, Range-1V, Division-III : :
Ahmedabad North

Ahmedabad

Copy to:

1. The Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Ahmedabad North.

3. The Assistant Commissioner, CGST, Division-IlI, Ahmedabad North

4. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA)
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